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John Briſco, Eu; Richard Ward, and Dorothy Reſpond eng! 
eee 


Te Reſpondents CASE 


- 
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HERE was a particular Inti and Friendſhip for many Years between the Appellant 
Reſpondent Jahn Heico, who, to the utmoſt. of his Power, did endeavour to promote the A — 8 | 
| Intereſt at ſeveral Elections for Members of Parliament not only at the City of Carliſie, but alſo for the 
AeA.. — gray ag where 2 N was — * | = 
The Re en r1{co havi n at {great 'Trouble a R in oting the Appellant's Inte 8 
a+ ck Sie ions, and having, as 7 rehended, a Right to the Tythes of ed, then i hes — 
the Appellant, and having frequent! nded the ſame, and informed the Appellant of his Right and Title 
thereto, the Appellant did A iſe that he would make the Reſpondent hn Briſco a Recompence and 
Satisfaction for ſuch his Trouble a pence, and that he would deliver up the Poſſeſſion of the {aid Tythes to 
the faid Reſpondent, who entirely relied on ſuch Promiſes, and to have a Performance thereof, and therefore did 
not oſs any Means for the Recovery of the ſaid Tythes, or to eftabliſh his Right thereto. | 
In or about April 1722, the Appellant informed the — Te Jobn Briſce, that he had ordered his Steward 
Mr. Gihſom to pay to him the Sum of 1007. towards the Expences which the ſaid Reſpondent had been at in 
promoting the A llant's Intereſt at the ſaid Elections, and then promiſed him a further Recom ſo ſoon as 
the A nt had ſettled his Accounts with his Steward, and the ſaid Mr. Gzbſorz ſoon after paid the aid roo. to 
the Reſpondent John Hriſco, and he gave a Note or Receipt for the ſame, but intended it only to be a Voucher for 
the ſaid Mr. Gibſor: on paſſing his Accounts with the Appellant, that he had paid the ſaid Money to the ſaid Re- 
ſpondent, for at that Time the Appellant was indebted to the Reſpondent Zobn Briſco the Sum of 200 J. for 
lent by the ſaid — Jobn Briſco to the Appellant, and for ſecuring the Repayment thereof the Appellane 
had given his promiſory Note, and therefore the faid Note for 100 J. if 3 on any other Account than towards 
ſuch Charges and Expences, or if in Part of Satisfaction of the Raid aco d. would have been ſo mentioned and ex- 


prefled. | ) | 
The t the 13 of March 1122, repaid to the Reſpondent h Briſco the 200 l. lent by him to the Appel- 
| lant, and for the Security whereof the Appellant had given his Note to the ſaid Reſpondent, ef 187. 65, 8 fl. the 
| Intereſt thereof, and thereupon the {aid Note was deliveted up to the llant and cancelled z and notwithſtandin 
the ſaid 1007. had been in the beſore paid to the ſaid Reſpondent, by the Order of the Appellant, by the id | 
Mr. Gibſon his Steward, yet at the Time of the Payment of the faid 2007. and Intereſt, the Appellant did not inſiſt 
or defire that the ſaid 100 4. ſhould be deducted or abated, which he would certainly have done, had the ſaid Re- 
ſpondent John Briſco been on any Account indebted to him for the ſame; and had not the ſaid 100 J. been paid to 
= ſaid Re rg 1 L towards the {aid Reſpondent's Trouble and Expence in promoting the Appellant's 
Intereſt at the ſai ions. | | | a7 
In or about June 1723, the Reſpondent Jahn Briſco had Occaſion to pay 400/. in London, and acquaitited the 
Appellant therewith, and defired his Advice how to get the ſame returned, and the Appellant told him he would 
return the ſame, and gave the ſaid Reſpondent a Bill for that Sum payable in London, and the ſaid Reſpondent 
did write and fign a Note acknowledging the Receipt of the ſaid 400. and thereby promiſed to repay the ſame 
on Demand, and delivered the ſame to the Appellant, who then declared he was ſure he was much more indebted to 
' the ſaid Reſpondent, but that he would take and keep ſuch Note till he had ſettled his Accounts with his Steward, 
and then he ſhould be better able to judge thereof. {21nd brig | 4 
In or about July 1724, the ſaid 222 John Briſco applied to the Appellant, and defired he would advance . 
him the Sum of 1 50 l. which the Appellant did accordingly advance and pay to the tfaid Reſpondent, and the ſaid 
3 Fohn Briſco wrote and ſign d a Note to be accountable to the Appellant for the ſame with Intereſt ; and 
the Appellant on reading thereof, di the {aid wee Paige to ſtrike out the Word Intereſt, and did at that Time 
| declare he was ſenſible he was much more indebted to the {aid Reſpondent on the Balance of the Acconnt, and 
© that he would ſoon ſettle and adjuſt the ſame. Pee” i 1542 36 | | | 
Mit. On or about the 3ziſt Day of December 1724, the Appellant and Reſpondent John Briſco bei together, the 
| ſaid r the Appellant to ſettle the nts between them concerning the ſaid Elections, and 
y = 


1922. 


the Money adv the A in Manner as aforeſuid, and that the A nt would alſo determine the 
Affair relating to the faid Tyt and the Appellant then informed the ſaid Reſpondent that he was gtũ ug to 
London, and could not balance the ſaid Account till he had ſettled and adjuſted his Accounts with his 6 
which he had not Time then to do; that the Tythes were in Jointure to his Mother, but when he came to Zonddh, 
he would prevail with her to relinquiſh the ſame, and would give her an walent in lieu thereof, and he did not 
doubt but ſhe would accept the ſame, and that on his Return from he would make the faid Neſpondeat x1 
Satisfaction and Recompence to his Content; and the faid Refpondent expreſſiag an Uneaſineſs on having the ſaid 
Notes ſtand out againſt him, the Appellant propoſed, that till the {aid Account could be ſettled it would be better 
for the ſaid Reſpondent, that the ſaid Notes ſo given ſhould be turned into a Bond, or ſome ſingle Security, and 
that on Balance of the ſaid Accounts ſuch Bond ſhould. be brought in, diſcounted, arid allowed therein; and the ſald 
n depending on the pl gy yen. bf the ſaid Appellant, and on his Aſſurances of great Services that he in- 
ed, did execute a to the Appellant, _— te on or about the rt of January 1720, in the ly 
of 13001. conditioned for the Payment of 650 f. and thereupon the faid: ſeveral Notes for 1004, 4001. and 1500. 
were by the Appellant delivered up to the faid Reſpondent. > - E | : * 
la or about al 1725, the &ppellant received the Reſpondent Dorothy, then a Widow, the Surn of 900 J. 
and for ſecuring the Repayment thereof, with latereſt, gave her his Note; and about four. Months after, at the Re- 
queſt of the ſaid Dorothy, took up his Note, and gave his Bond in the Penalty of 1800 fl. conditioned for the Pay- 
ment of good. and Intereſt, to the faid -Dororhy, and delivered the ſaĩd Bond, and paid 15 J. Tntereft then due on 
the ſaid Note to the faid Reſpondent Zobn Byifco, 1 | #6 108%; g. 
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The Appellant returned from London ſome Time before May 1726, but neglected to come to any Account with 
the Reſpondent 7% Briſco, or to give him any poſitive Anſwer about the ſaid Tythes; and he having done the 
ſaid Reſpondent and his Family an Injury in point ot we ay =>" too tender to b- mentioned, and which the laid 
Re ſpondent had then lately diſcovered, the ſaid Reſpondent John Zriſco did re ſol ve to break off all further Friend- 
ſhip with the Appellant, and in Purſuance of ſuch Reſolution did go to the Appellant's Houle at ZJenball, in the 
County of Cumberland; and the ſaid Reſpondent Fob: Briſco being with him in a Room at the ſaid Houſe on the 


firit Day of May 17:6, did expoſtulate with him concerning the {aid Bond of 650 J. and the ſaid 900 J. Bond 
and the {aid Tythes, and the Services the {aid Joby Briſco had done the Appellant, and his Promilſcs concerning 
the tame, and the Injury the. Appellant had done to the laid Reſpondent and his Family: At which Time the A 8 
peliant declared his Mother would not part with the ſaid Tythes for any Equivalent, or on any Confideration : 
that as to the Injury done, he was ſorry for it, and did defire the ſame might be forgotten, and defir'd to ſee the 
900 J. Bond, which was produced to him by the ſaid Reſpondent John Briſcoe, which being produced and inſpected 
by the Appellant, he returned the ſame to the ſaid Reſpondent, and declared he would remain a Debtor to the 
taid Dorothy on that Bond, and then ſent for Mr. Zeech his Chaplain, and ordered him to bring the ſaid 6507 
Bond, who was a Witneſs thereto, which he accordingly brought, and then withdiew by the Order of the Appel- 
lant, and the App:llant then freely and voluntarily cancelled that Bond, and with his own Hand wrote and deli. 
vered to the ſaid Reſpondent ohn Briſco a promiſory Note for the Payment of the Sum of 250 J. to the ſaid Re- 
ſpundent ohn Briſco, which he certainly would not have done, had he intended the cancelling the ſaid 650 J. Bond 
and the ſaid 2 50 J. Note ſhould have been in Satisfaction and Diſcharge of the taid 900 J. Bond, but would have 
made juch Note for 250 J. payable ro the faid Dorothy; and upon cancelling the ſaid Bond, and delivering ſuch 
Note to the ſaid Reſpondent n Briſco, the ſaid Reſpondent did declare it was more than he expected, to 
which the Appellant anſwered, that he wiſhed it was in his Power to make a greater Reparation, and that he 
hoped the laid Reſpondent would be kind to his Daughter, 

No Intereſt was then, or at any other Time, computed, or otherwiſe diſcounted or paid on either of the (aid 
Bonds, nor was any other Paper ſubſtituted or cancelled in the Place of the ſaid 9go0/, Bend, neither was the ſaid 
900 J. Bond intended to be cancelled, as is pretended by the Appellant, nor had the ſaid 7h Briſco any Power 
C AY ſo to do from the Reſpondents Richard and Dorothy Wars, or either of them, nor was the 9007, Bond 
then due. 

The Reſpondent hn Briſco demanded the Money due on the ſaid 2507. Note ſume Time after the ſame was 
given by the Appellant, who then paid 150 f. Part thereof, and ſoon after paid the remaining 100 J. and the lnte- 
reſt thereof; and tho' then he ſeemed diflatified at fo early a Demand for the ſame, he did not pretend he had 
been impoſed on by not cancelling the ſaid 9007. Bond, or did then inſiſt or pretend that the ſame ought to have 
been cancelled, 

Tae Appellant having re:urned the 9057. Bond to the Reſpondent John Briſco, and at the ſame Time declared 
as aforeſaid, that he would remain ſome Time longer Debtor to the ſaid Dorothy for the ſame, the ſaid Reſpon- 
dent ohn Briſco did deliver the ſaid 900 J. Bond to the ſaid Reſpondent Richard Ward, to whum the ſaid Dorothy 
was then married, who ſoon after demanded of the Appellant the principal Sum of 900 J. and the Intereſt thereof, 
and the Reſpondent Zriſco wrote a Letter to the Appellant to the ſame Purpoſe, In Anſwer to which the Appellant 
wrote a Letter to the ſaid Reſpondent, bearing Date the 14th of Noveraber 1726, in the following Words: 


Sir, Novemb. 14, 1726. 
Avifg received a Letter from you, that Mr. }Vard is defirous to have the Money I owe his Wife by Bond 
„ paid in, and that I may order Matters accordingly, I beg the Favour that you will explain your ſelf, 
«* whether you mean the finding you Returns for the Money I paid you in, or that you think I owe any furtner 
„ Sums: lf the firſt, upon your paying the Money in, I will endeavour to accommodate you: If it means the latter, 
© I aflure you I do not: who am, Sir, your Humble Servant, 


| Crux. MusGRAVE. 
P. S. If this is not ſatisfaftory enough to you, pray let me know how to direct to Mr. Ward. 


The Appellant having diſcovered that the ſaid Dorothy was married, and that the ſaid Reſpondent Richard 
Ward was thereby entitled to the ſaid 9001. and the Intereſt thereof, did thereupon ſet up a Pietence that rhe ſaid 
900 1. Bond was paid and fatisfied by cancelling the ſaid 650 J. Bond, and by giving the ſaid 2 50 J. Note to the 
ſaid Reſpondent ohn Briſco, and that in caſe the ſaid 900 J. Bond was not then cancelled, it ought to have been, 
and was intended ſo to be. And, 

In Hillary Term 1726, the Appellant exhibited his Bill in the Court of Exchequer, to be relieved againſt the 
ſaid 900 i, Bond, and that the ſame ſhould be delivered up to be cancelled, and fur an Injunction to ſtay all Pro- 
ceedings at Law on that Bond; and the ſaid Reſpondent ohn Briſco foreſee ing thereby, that in order to make a 
Defence to the ſaid Bill, the Injury done to him and his Family by the Appellant muſt be expoſed to the World, 
in order to prevent the ſame, which might be a Foundation for great Unhappineſs between the Reſpondents 
Richard Ward and his Wife, and might prevent the ſaid Richard Ward from making her any Settlement or Pro- 
viſion, did impower Gi/fria Lawſon, Eſq; by Letter dated 15 March 1726, to accommodate this Affair with the 
Appellant, and, if infiſted on, to conſent to deliver up the ſaid goe/. Bond to be cancelled ; bur in ſuch Cale the 
Reſpondent ohn Briſco did expect ſome other Recompence or Satisfaction for his Trouble and Expence in the 
Appellant's Elections, and for the ſaid Tythes, 

The ſaid Mr. Lawſon being ſo impowered, and having a Treaty with the Appellant concerning the ſaid Cauſe, 
did propoſe that the ſaid 900 J. Bond ſhould be delivered up and cancelled, and acquainted the Reſpondent Fol 
Briſco therewith ; but as no Proviſion was made that in caſe the ſaid gco7. Bond was delivered up and cancelled,:ne 
ſaid Reſpondent John Briſco ſhould have ſome other Recompence and Satisfaction for the ſaid Tythes, and for 
his Expence and Trouble in the Appellant's ſaid Elections; and as the only Inducement to the ſaid Reſpondent 

hn Briſco to impower the ſaid Mr. Lawſon to accommodate the ſaid Cauſe, was to prevent the ſaid Injury done 

y the Appcllant from N made publick to the World, and from coming to the Knowledge of the faid Richard 
Ward, and finding before he received the Anſwer from Mr. Lawſon, that the Appellant had in publick Company 
diverted himſelf therewith, and had divulged the ſame, the Reſpondent ohn Briſco did refuſe ro Rand by what 
Mr. Lawſon had propoſed, or to conſent to the delivering up and cancelling of the ſaid 900 J. Bond. 

Whereupon the ſaid —— proceeded on his ſaid Bill, and the Refpondents having put in their reſpeRtive 
Anſwers thereto, and ſeveral Witneſſes having been examined on both Sides in the ſaid Cauſe, the ſame came on 
to be heard in the ſaid Court of Exchequer on the firſt Day of May 1729, when, upon reading the Proofs taken 
in the Cauſe, and on hearing ſeveral Council for all Parties, and after a long and mature Deliberation, the faid 
Court ordered, that the Reſpondent Richard Ward and his Wife do bring an Action at Law againſt the Appellant 
upon the ſaid 900 J. Bond, to which Action the Appellant ſhould appear, and plead as he ſhould be adviſed, and 
the Trial chereon was thereby directed to be at the next Summer Aſſiizes to be held for the County of Cumberland, 
by a ſpecial Jury of the ſaid County; and the Depofirions of ſuch of the Witneſſes examined;in the ſaid Cauſe as 
were dead, or not able to travel to the Aſſizes, were to be uſed on either Side at the ſaid Tryal, 

In Purſuance of which Order an Action was commenced in the Office of Pleas in the (aid Court of Exchequer 
againſt che Appellant on the ſaid 900 J. Bond in the Name of the Reſpondents Richard Wari, and Dorothy his 
Wife, to which the Appellant appeared, and a Declaration upon the ſaid Bund was immediately filed, but the 
Appellant never pleaded thereto, The 
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The Appellant for want of a Plea having prevented the ſaid Reſpondents Richard urd, and Dorothy his Wife, 
from trying the ſaid Action in the County of Cumberland at the laſt Summer Aſſizes, and for which County the 
Aſſizes are held but once a Year, the Reſpondents did, on the 1ith Day of November 1729, obtain an Order of 
the ſaid Court of Exchequer, that the Appellant ſhould ſhew Cauſe why his Bill ſhould not Rand diſmiſſed, with 
Coſts 11 _ 3 _ „ e er the ſaid Decree, and the Affidavit of the Sollicitor 
for the ſaid Reſpondents, ſhewing the Delay that had been on the Part of the Appellant, and hi 
to ſuch Action, norwichflandidg be had appeared thereto, >; Pins ork 0g | 

The Appellant did not ſhew any Cauſe againſt the (aid Order, notwithſtanding he was duly ſerved therewith ; 
and in * he had been aggrieved or ſurprized in or by the ſaid Prot eedings, had theteby an Opportunity of 
ſhewing the ſame, 

No Gauſe being ſhewn againſt the ſaid Order, the Reſpondents, on the 19th of November 1729, moved the 
ſaid Court of Exchequer for Liberty to ſet down the {aid Cauſe to be heard the laſt Day of Cauſes in the laſt 
Michaelmas Term, on the Equity reſerved by the ſaid Decree, when, upon hearing the Appellant's Council, it was 
o:dered accordingly,with Liberty for the Appellant to apply to the Court at the ſame Time, at he ſhould be adviſed. 

Oa the 27th of November 1729, the Caule came on to be heard before the {aid Court of Exchequer on the 
Equity reſerved,when upon reading the ſaid formerDecree and the ſaid ſeveralProceedings had thereon,and on hear- 
ing ſeveral Council for the ſaid Reſpondents, none appearing for the Appellant, the Court did order and decree, 
that the ſaid Reſpondents Richard Ward and Dorothy his Wife, ſhould be at Liberty to ſign Judgment on their 
Action brought on the ſaid 900 J. Bond, notwithflanding the InjunRion formerly granted, and that ic ſhould be 
reterred to the 1 * compute what was due from the Appellant for Principal and Intereſt on the ſaid Bond, 
and to tax the ſaid Reſpondents Richard Ward and his Wite their Coſts both at Law and in Equity, and to 
make his Report therein; and that upon Payment of the ſaid Principal, Intereſt and Coſts to the ſaid Richard 
Ward within two Months after the making the ſaid Report, the ſaid Bond ſhould be delivered up to the Appellant, 
and a perpetual Injunct oa ſhould iſſue to Ray all further Proceedings at Law touching the ſame ; but in Default 
of ſuch Payment the Appellant's Bill was to Rand abſolutely difinifſed, as againſt the Reſpondents Richard Ward 
and his Wife, with Coſts to be taxed ; and ir was further ordered and decreed, that the Appellant's Bill, as againſt 
the Reſpondent ohn Briſco, ſhould then (tand abſolutely diſmiſſed out of Court, with Colts to be taxed. 

From which ſeveral Decrees the Appellant hath appealed ; but the Reſpondents humbly hope that the ſaid 
Decrees are juſt and agreeable to the Rules of Equity, for the. following Reatons, amongſt others: 


For that there is not any Proof in the ſaid Cauſe that the Appellant and the Reſpondent John Briſco did, on the 
21ſt Day of December 1724, or at any other Time, come to any Account touching all Matters in Demand 
between them, or that, on the Balance of any Account ſtated, he was indebted to the Appellant the Sum of 
6504, or any other Sum of Money whatſoever; and though the Reſpondent ZBriſco gave the Appellant three 
Notes for 100. 400 J. and 150 J. and on the delivering up thoſe Notes, entered into the ſaid Bond for 650 l. 
the Money was advanced only upon Account, and thoſe Notes were given by the ſaid Reſpondent only to evi- 
dence his Receipt of the ſaid Money, until ſuch Time as the Appellant could have Time to ſettle his Accounts 
relating to his ſaid Elections, it being often declared by the Appellant, that he was much more indebted to 
the ſaid Reſpondent ; and if the my, 26g had been really indebted to the Appellant in thoſe Sums of 
Money, Intereſt would certainly have been computed on thoſe Notes at the Time they were exchanged for 
the ſaid Bond, which was not done; and if the not computing Intereſt on thoſe Notes was, as is pretended 
by the Appellant, intended to be a Recompence and Satisfaction for the Trouble and Expence the Reſpondent 
was at in the Service of the Appellant, it was a Recompence of ſo ſmall a Value, as was not worth accepting; 
beſides, at the Times of the giving the ſaid Notes and entring into the ſaid Bond, the ſaid Reſpondent en- 
tirely relied on the Appellant's Friend ſhip, and the frequent Aſſurances he had ous him of coming to a fair 
Account, making him a Satisfaction for his Services, and delivering up to him Poſſeſſion of the Tythes, 


For that the 100 J. paid to the Reſpondent John Briſco by Mr. Gibſon the Appellant's Steward in April 1722, 
was paid, as the Appellant declared, towards the ſaid Reſpondent's Charges and Expence in promoting the 
Appellant's Intereſt at the ſaid Elections, and the Appellant was at that Time indebted to the ſaid Reſpon- 
dent in the Sum of 200 /. for Money lent to the Appellant, and ſecured to the ſaid Reſpondent by the Appel- 
lant's Note, and therefore if that 1co l. had been paid to the ſaid Reſpondent on any other Account than the 
ſaid Charges and Expences, it muſt be paid in part of Satisfaction of the ſaid 200 J. 2 at that Time there was 
no other Matters depending between the ſaid Reſpondent and the Appellant ; and it is plain, that that 100 l. 
was not paid in or towards the Diſcharge of the 200 J. for that, as appeared in the Cauſe, the Appellant the 
14th of March following repaid the ſaid Reſpondent the ſaid 200 J. and 187.65. 8 4. the Intereſt thereof, and 


took up his Note without infiting or defiring to have the ſaid 1007. deducted, and yet that 100 fl. is part 
of the 6501, included in the ſaid Bond. 


If the 650 J. Bond cancelled, and the 2507. paid by the Appellant to the ſaid Reſpondent ohn Briſco, be looked 
upon and eſteemed to be done in Diſcharge of the 900 J. Bond, then the ſaid 2 hath not had any 
Recompence or Satisfaction for his Trouble and Expence at the ſaid Elections, nor for his Right and Title to 
the ſaid Tythes, notwithſtanding the frequent Promiſes of the Appellant, nor hath the Appellant in that Caſe 
made the leaſt Satis faction for the great Injury done by him to the Reſpondent Yriſco and his Family. 


That there is not any Proof in the Cauſe, that the Reſpondent John Friſco did propoſe that the Appellant ſhould 
diſcharge the 9001. Bond by cancelling or 1 up to the ſaid Reſpondent the 650 J. Bond, and by giving 
his Note for 2 50 J. the Reſidue thereof with Intereſt, till the Appellant could conveniently pay the ſame, or 
that any Computa ion was made of Intereſt on either of the ſaid Bonds, or that the ſaid Reſpondent paid 12 
Guineas to the Appellant, or that the Appellant | ws back to the ſaid Reſpondent half a Guinea, or that the 
{aid Reſpondent paid the Appellant 15. 64. in Silver thereout, as the Balance of Intereſt on the ſaid Bonds, 
or that the ſaid Reſpondent did produce any Paper with a Seal, and the Appellant's Name thereto, at the Time 
of cancelling the ſaid 650 J. Bond, or that it was agreed or intended that the 900 J. Bond ſhould be then can- 
celled, as is untruly alledged by the Appellant. 


For that the Reſpondent had the ſaid 900 J. Bond in his Cuſtody as a Truſtee only for the Reſpondents Richars 
Ward and Dorothy, and had no Power or Authority from them, or either of them, to deliver up or cancel the 
ſame. 


For that the Appellant never pretended that the cancelling the 650 l. Bond, and paying the 2 50 J. Note, was in- 
tended or 2 to be a Diſcharge of the 900 J. Bond, till after he had Notice that the ſaid Reſpondent Do- 
rcthy was married. 


The Reſpondents therefore humbly hope that the Decrees ſhall be Affirmed, 
and the Appeal Diſmiſſed, with Coſts. 


P. YoRKE. 
C. TALBOT. 
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